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Bacon minimum wage rate require-
ments, for federally funded construc-
tion or design-build contracts under 
the public-private agreement. 

[67 FR 75926, Dec. 10, 2002, as amended at 72 
FR 45337, Aug. 14, 2007] 

Subpart B—Selection Procedures, 
Award Criteria 

§ 636.201 What selection procedures 
and award criteria may be used? 

You should consider using two-phase 
selection procedures for all design- 
build projects. However, if you do not 
believe two-phase selection procedures 
are appropriate for your project (based 
on the criteria in § 636.202), you may 
use a single phase selection procedure 
or the modified-design-build con-
tracting method. The following proce-
dures are available: 

Selection proce-
dure 

Criteria for using a 
selection proce-

dure 

Award criteria op-
tions 

(a) Two-Phase Se-
lection Proce-
dures (RFQ fol-
lowed by RFP).

§ 636.202 .............. Lowest price, Ad-
justed low-bid 
(price per quality 
point), meets cri-
teria/low bid, 
weighted criteria 
process, fixed 
price/best de-
sign, best value. 

(b) Single Phase 
(RFP).

Project not meet-
ing the criteria in 
§ 636.202.

All of the award 
criteria in item 
(a) of this table. 

(c) Modified De-
sign-Build (may 
be one or two 
phases).

Any project ........... Lowest price tech-
nically accept-
able. 

§ 636.202 When are two-phase design- 
build selection procedures appro-
priate? 

You may consider the following cri-
teria in deciding whether two-phase se-
lection procedures are appropriate. A 
negative response may indicate that 
two-phase selection procedures are not 
appropriate. 

(a) Are three or more offers antici-
pated? 

(b) Will offerors be expected to per-
form substantial design work before de-
veloping price proposals? 

(c) Will offerors incur a substantial 
expense in preparing proposals? 

(d) Have you identified and analyzed 
other contributing factors, including: 

(1) The extent to which you have de-
fined the project requirements? 

(2) The time constraints for delivery 
of the project? 

(3) The capability and experience of 
potential contractors? 

(4) Your capability to manage the 
two-phase selection process? 

(5) Other criteria that you may con-
sider appropriate? 

§ 636.203 What are the elements of 
two-phase selection procedures for 
competitive proposals? 

The first phase consists of short list-
ing based on a RFQ. The second phase 
consists of the receipt and evaluation 
of price and technical proposals in re-
sponse to a RFP. 

§ 636.204 What items may be included 
in a phase-one solicitation? 

You may consider including the fol-
lowing items in any phase-one solicita-
tion: 

(a) The scope of work; 
(b) The phase-one evaluation factors 

and their relative weights, including: 
(1) Technical approach (but not de-

tailed design or technical information); 
(2) Technical qualifications, such as— 
(i) Specialized experience and tech-

nical competence; 
(ii) Capability to perform (including 

key personnel); and 
(iii) Past performance of the mem-

bers of the offeror’s team (including 
the architect-engineer and construc-
tion members); 

(3) Other appropriate factors (exclud-
ing cost or price related factors, which 
are not permitted in phase-one); 

(c) Phase-two evaluation factors; and 
(d) A statement of the maximum 

number of offerors that will be short 
listed to submit phase-two proposals. 

§ 636.205 Can past performance be 
used as an evaluation criteria? 

(a) Yes, past performance informa-
tion is one indicator of an offeror’s 
ability to perform the contract suc-
cessfully. Past performance informa-
tion may be used as an evaluation cri-
teria in either phase-one or phase-two 
solicitations. If you elect to use past 
performance criteria, the currency and 
relevance of the information, source of 
the information, context of the data, 
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and general trends in contractor’s per-
formance may be considered. 

(b) Describe your approach for evalu-
ating past performance in the solicita-
tion, including your policy for evalu-
ating offerors with no relevant per-
formance history. You should provide 
offerors an opportunity to identify past 
or current contracts (including Fed-
eral, State, and local government and 
private) for efforts similar to the cur-
rent solicitation. 

(c) If you elect to request past per-
formance information, the solicitation 
should also authorize offerors to pro-
vide information on problems encoun-
tered on the identified contracts and 
the offeror’s corrective actions. You 
may consider this information, as well 
as information obtained from any 
other sources, when evaluating the 
offeror’s past performance. You may 
use your discretion in determining the 
relevance of similar past performance 
information. 

(d) The evaluation should take into 
account past performance information 
regarding predecessor companies, key 
personnel who have relevant experi-
ence, or subcontractors that will per-
form major or critical aspects of the 
requirement when such information is 
relevant to the current acquisition. 

§ 636.206 How do I evaluate offerors 
who do not have a record of rel-
evant past performance? 

In the case of an offeror without a 
record of relevant past performance or 
for whom information on past perform-
ance is not available, the offeror may 
not be evaluated favorably or unfavor-
ably on past performance. 

§ 636.207 Is there a limit on short list-
ed firms? 

Normally, three to five firms are 
short listed, however, the maximum 
number specified shall not exceed five 
unless you determine, for that par-
ticular solicitation, that a number 
greater than five is in your interest 
and is consistent with the purposes and 
objectives of two-phase design-build 
contracting. 

§ 636.208 May I use my existing 
prequalification procedures with 
design-build contracts? 

Yes, you may use your existing 
prequalification procedures for either 
construction or engineering design 
firms as a supplement to the proce-
dures in this part. 

§ 636.209 What items must be included 
in a phase-two solicitation? 

(a) You must include the require-
ments for technical proposals and price 
proposals in the phase-two solicitation. 
All factors and significant subfactors 
that will affect contract award and 
their relative importance must be stat-
ed clearly in the solicitation. Use your 
own procedures for the solicitation as 
long as it complies the requirements of 
this part. 

(b)(1) At your discretion, you may 
allow proposers to submit alternative 
technical concepts (ATCs) in their pro-
posals if: 

(i) The ATCs: 
(A) Provide an equal or better solu-

tion; and 
(B) Do not conflict with criteria 

agreed upon in the environmental deci-
sionmaking process; and 

(ii) The RFP document clearly de-
scribes your: 

(A) Requirements for ATC content, 
submission, and review; 

(B) Procedures for confidential meet-
ings (if used); and 

(C) Methods for evaluating ATCs in 
the proposal review process. 

(2) You must maintain the confiden-
tiality of ATCs, except to the extent 
that disclosure is necessary to main-
tain compliance with Federal or State 
permitting and other legal require-
ments necessary for the delivery of the 
project. When disclosure is necessary, 
you must revise the RFP documents by 
releasing the minimal amount of infor-
mation necessary to ensure: 

(i) Compliance with Federal or State 
permitting and other legal require-
ments; and 

(ii) All proposers are aware of the re-
vised RFP requirements. 

[67 FR 75926, Dec. 10, 2002, as amended at 79 
FR 8266, Feb. 12, 2014] 
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